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               Petitioner,
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MEMORANDUM 
*

On Petition for Review of an Order of the
Board of Immigration Appeals

Submitted July 24, 2006 **  

Before: ALARCÓN, HAWKINS, and THOMAS, Circuit Judges.
  

Conrado Martinez-Arellano, a native and citizen of Mexico, petitions for

review of the Board of Immigrations Appeals’ (“BIA”) order summarily affirming

an immigration judge’s (“IJ”) order denying his motion to reopen removal
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proceedings held in absentia.  We have jurisdiction under 8 U.S.C. § 1252.  We

review for abuse of discretion the denial of a motion to reopen.  Singh v. INS, 213

F.3d 1050, 1052 (9th Cir. 2000).  We grant in part and dismiss in part the petition

for review.

The IJ abused her discretion in denying the motion to reopen because

Martinez-Arellano’s evidence from the University of California medical center

that he suffered fevers and vomiting on the day of the hearing demonstrated an

“exceptional circumstance” beyond his control.  See 8 U.S.C. § 1229a(e)(1). 

We lack jurisdiction to review Petitioner’s contention that he was denied

due process due to ineffective assistance of counsel because he failed to raise this

contention before the agency.  See Barron v. Ashcroft, 358 F.3d 674, 678 (9th Cir.

2004) (explaining that exhaustion is jurisdictional); Ontiveros-Lopez v. INS, 213

F.3d 1121, 1124 (9th Cir. 2000) (holding that petitioner must exhaust

administrative remedies by first presenting ineffective assistance of counsel claim

to the agency).

PETITION FOR REVIEW GRANTED in part, DISMISSED in part;

REMANDED.
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